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An unfair attack on

ALEX KOZINSKI

elebrated criminal defence

lawyer Edward L. Greenspan
has delivered a sledgehammer as-
sault on Madame Justice Claire
L’'Heureux-Dubé of the Supreme
Courtof Canada, claiming she was
“intemperate, showed a lack of
balance, and a terrible lack of
judgment.” And these werc among
the nicer things Mr. Greenspan
said about the justice. Thisisone
of thelatest volleys in the verbal
battle which was launched 10 days
ago by Judge John McClung of the
Alberta Court of Appeal. He took
the unprecedented step of writing
aletter to the National Post com-
plaining about the treatment he
received at the hands of Justice
L'Heureux-Dubé in the now-fa-
mous “no meansno”case.

Mr. Greenspan comes down
hard on the side of Judge Mc-
Clung, accusing Justice L'Heu-
reux-Dubé of being a bully: “By la-
belling Judge McClung, in effect,
the male chauvinist pig of the cen-
tury, thechiefyahoo from Alberta,
the stupid ignorant, ultimate sex-
ist male jerk, Judge L'Heureux-
Dubé did an unnecessary and
mean-spirited thing.” In fact, Jus-
tice L'Heureux-Dubé said nothing
ofthe sort. What is truly remark-
able about Mr. Greenspan’s dia-
tribe, verdant with hyperbole and
bristling with insult, is that it says
not a thing about Justice L'Heu-
reux-Dubé’s judgment. He nei-
ther quotesit, nor describes it, nor
even identifies what about it he
finds offensive — other than to at-
tribute to its author a mindless
feministideology that makes her
“hell-bent on re-educating Judge
MecClung, bullying and coercing
him into looking at everything
from herpointofview”

Saywhat?

Mr. Greenspan’s characteriza-
tion is so disconnected from real-
ity one must wonder whether he

actually read what she wrote.

Justice L’Heureux-Dubé’s judg-
ment is, in fact, neither particu-
larly strident nor particularly ide-
ological. Rather, it reflects com-
mon sense, shared, I am confi-
dent, by most Canadians. She
does, to be sure, take issue with
certain passages from Judge Mc-
Clung’s decision — passages that
show a remarkable lack of judg-
ment on his part. Indeed, Justice
L’'Heureux-Dubé had to identify
Judge McClung by name (rather
than referring to the judgment of
the Court of Appeal, as usually
happens)because no other mem-
ber of his own court signed on to
Judge McClung’s quaint views.
(In point of fact, there was a
forceful and articulate dissent by
Court of Appeal Chief Judge
Catherine Fraser, whose careful
analysis was, for the most part,
accepted by Justice John Major,
writing for the majority of the
Supreme Court.)

Perhaps we can cast our minds

MOST JUDGES FEEL A
DUTY TO REPUDIATE
OFFENSIVE LANGUAGE
FROM LOWER COURTS

back tothe facts of the case, some-
thing Mr. Greenspan also fails to
do. The complainant was a 17-
year-old woman who came for a
job interview. The interview,
which was businesslike at first,
was conducted in the accused’s
van but, at his suggestion, moved
to his trailer. The accused, who
was almost twice her age and size,
appeared to lockthe door, and she

a decent judgment

became frightened. The accused
then became personal and tactile;
heaskedherto massage him and
then “return[ed] the favour” by
massaging her shoulders and
eventually her breasts, at which
point she said no. He stopped
briefly but soon resumed the mas-
sage. She again said no and he
again paused. Soon he was
fondling her inner thigh and
pelvicarea and climbed on top of
her. She neither moved nor recip-
rocated and asked him to stop. He
seemed to comply, asking her,
“You were scared, weren't you?”
But even after she told him she
was “very scared,” he started up
again, this imetouching her with
hisnaked penis. When she asked
him, now for the fourth time, to
stop, he gave her $100 and told
her to keep mum. She promptly
contacted the police. This was her
story (the accused chose not to
testify) and the trial judge be-
lieved her and found that she had
been frightened.

Judge McClung justified the ac-
cused’s conduct by noting that the
young woman did not come to the
interview dressed in a “bonnet
and crinolines” He thought it per-
tinent that she was living with her
boyfriend and that she had a six-
month-old baby. He characterized
theaccused’s conduct as “far less
criminal than hormonal.” Judge
McClung also suggested that the
young woman ought to have extri-
cated herself from the situation by
means of “a well-chosen exple-
tive, aslapintheface or, if neces-
sary,awell-directed knee”

These are the statements with
which Justice L'Heureux-Dubé
disagreed. Calmly, and without
rancour, she addressed each of
Judge McClung’s points and refut-
ed them. She said (here, I para-
phrase):
¥ When a woman dresses in short
pants, appropriate to the weather,
thisisnotaninvitation for groping
byperfect strangers.



f Not being a virgin makes the
complainant no less worthy of be-
lief, nor is it implied consent to
have sexual relations with every
willing male.

I By saying “no” and “I am very
scared” the complainant was not
inviting the accused to climb on
top of her, fondle private parts of
her anatomy and touch her with
hispenis.

I Respondingto “hormonal”urges
is not a defence to sexual assault
charges, or else most sexual as-
saults would be excusable.

# A woman is not required to in-
sult, slap or kick her way out of an
intimidating situation involving a
man twiceherageand weight.

Are these the examples of the
“feminist world view” that Mr.
Greenspan complains so bitterly
about?

Mr. Greenspan’s extravagant
prose makes it sound like Justice
L’Heureux-Dubé hurls bolts of in-
vective at Judge McClung. In fact,
herjudgment neitherberates nor
chastises him. She does argue that
hisanalysis — which putsalarge
share of the blame for the assault
on the victim— does not reflect
contemporary notions of how
men and women should relatein a
civilized society.

Mr. Greenspan believes that Jus-
tice UHeureux-Dubé should have
overlooked the rococo passages in
Judge McClung’s judgment. For
her to have remained silent
would, indeed, have served the
cause of collegiality; it would have
spared Judge McClung the dis-
comfort of seeing his words refut-
ed one by one. But collegiality is
only one value judges must serve,
and — in the hierarchy of values —
nota terriblyimportant one. Far
worse than hurting the feelings of

anotherjudgeisunjustlyinsulting -

a litigant or (as in this case) the
victim of the sexual assault. Not to
mince words, Judge McClung’s
statements about the victim were
cruel and offensive. Whatshould a
Supreme Court justice do when
shesees such language in alower
court judgment? Is she toremain
mute? Or does she have aduty to
repudiate the language and the
sentiments behind it?

While different judges answer
this question in different ways,
most conscientious judges would
not let pass without comment sex-
ist, racist, anti-Semitic or similar
statements in alower court judg-
ment. What judges say in their
published judgmentsis, after all,
in the publicdomain. Even when
overruled as to result, lower court
judgments can be cited for their
language and reasoning — they
have alife of their own. Ifalower
courtjudge were to say that, “The
complaining witness deserved to
be robbed because all Jewish
shopkeepers cheat their cus-
tomers,” the Supreme Court
would surely feel obligated to
point out that this reflects invidi-
ous stereotypes, not reality. Why
then was it wrong for Justice
L'Heureux-Dubé to explain that
bydressing in shortsand being a
single mother, the complainant
was not angling for sex during a

jobinterview?

The only dismaying thing about
the Supreme Court’s decision is
that most of the otherjustices did
not see fit to condemn Judge Mc-
Clung’s unfortunate language.
Butthereis avery significant dif-
ference between disagreeing with
someone’s words and ideas, and
descending into personal invec-
tive. Itis aline Justice U'Heureux-
Dubé respected scrupulously. Un-
fortunately, Mr. Greenspan an
Judge McClungdid not. -
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